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INTRODUCTION

The evolution of man in history has experienced the relationship and co-existence of diverse
individual rights in the society. The contemporary definition of human rights identifies the dignity
attaching a human as a complex mingle between a person’s identity and such a person’s rights (Quinan
et al., 2020). The question of sex as a status attaches every human at birth, however the definition of
one’s sexual expression is a preference that has engaged informed debates locally and internationally.
This has given impetus to the search for a unified definition of terms such as: sexual minorities, sexual
orientation, gender identity, and related concepts. Sexual minorities implicate a group of persons whose
sexual expression is at variance with heterosexuality, including gay, lesbians, and bisexual persons
against the backdrop of the generally populous heterosexual community of persons (Romer v Evans,
1996). Sexual minorities’ rights resonate with the general human rights protections available to
individuals whose sexual characteristics or orientation, and gender identity differ from the dominant
heterosexuals in a given community. Postulation of sexual minorities liberties interrogates how
constitutional doctrines of human freedoms, including dignity, equality, protection from violence, non-
discrimination, and privacy apply to the community of non-heterosexual persons

The energies channeled into attempts to rationalise the rights to individuals’ sexual expressions
demonstrate the elastic ability of rights theories to accommodate contingencies that have challenged the
human rights concept as an authentic global norm. The ever-evolving landscape of human experiences
involving state actors, international rights advocates and conservative stakeholders intensify the debates
over specific definitions of human rights concept. To this end, scholars are unable to agree on universal
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constituent of human rights, particularly in respect of some less theoretical aspects such as the rights to
sexual expression. Yogyakarta Principles in its preamble stated the rights inherent in sexual expression
and gender preferences to implicate “each person’s capacity for profound emotional, affectional and
sexual attractional and sexual attraction to, and intimate and sexual relations with, individuals of a
different gender or the same gender or more than one gender (Park, 2018).” The lack of consensus on
sexual minorities rights in its various manifestations has posed a critical challenge to the sustenance of
the old theories in the face of a desperate imperativeness to re-calibrate the entire human rights theories
for the purpose of inclusivity by a bottom-up approach (Chase, 2016). The struggle for inclusivity
implicating liberalisation of human rights, particularly in Africa has gained impressive momentum in
recent years (Aloamaka & Kore-Okiti, 2023). The exclusion of some classes of persons from the
umbrella of human rights is not inherent to the universal framework of human rights and has been the
flash point of agitation. Notwithstanding the merit of the argument for inclusivity, the beneficiaries of
the normative privilege who constitute the powerful majority have mobilised intensive push-back
campaigns which have manifested in the penalisation of these non-heterosexual, natural sexual
tendencies in Nigeria, Kenya and Malawi. The choice of Nigeria, Kenya and Malawi demonstrates the
countries’ shared common law heritage and united defence for African values.

The Universal Declaration of Human Rights (UDHR) adopted by the United Nations General
Assembly in 1948 advocates inclusion in diversity. (United Nations General Assembly, 1948) The
efficacy and general applicability of transnational legal framework has at all material times been limited
by the principle of state sovereignty. However, the UDHR provides in Article 2 that, “Everyone is
entitled to all the rights and freedoms set forth in this Declaration, without distinction of any kind, such
as race, colour, sex, language, religion, political or other opinion, national or social origin, property,
birth, or other status.” Although, it may be argued that the UDHR did not specifically address issues of
sexual orientation and gender identity, some scholars contend that the scope of the Article 2
encompasses the idea of sexual minorities’ rights as the essence of diversity is the recognition of the
inherent dignity of every human (Braun, 2020). On the basis of inclusivity, rights of sexual minorities
as fundamental rights have been the bases of legal challenges of discriminatory laws across the globe,
and demand for equal protection of all persons before the law. In Secretary for Justice v Yau Yuk Lung
Zigo and Lee Kam Chueu (2007) (Secretary for Justice v. Yau Yuk Lung Zigo and Lee Kam Chuen,
2007) the Hong Kong Court of Final Appeal, nullified a statutory provision which criminalised
homosexuality and declared it unconstitutional. Czechoslovakia and Hungary led Europe in the
decriminalisation of sexual preferences comprised in the ancient Buggery or Sodomy Laws by
1961(Narayan, 2006). Former British colonies inherited the Sodomy Laws as Victorian Morality
following their relationships with their colonial masters. Long after the end of colonialism, Nigeria,
Malawi and Kenya are among African countries that have stuck with these laws in contravention of
their constitutions and international treaties to which they subscribe (Constitution of the Kenya, 2010).
This article investigates why despite being signatories to international treaties prohibiting
discrimination on ground of sex, the focus countries retain the practice of discrimination against sexual
minorities; and whether sodomy laws themselves are consistent with the constitution of the Nigeria,
Malawi and Kenya. The common denominator with the focus countries in this study is the Received
English Law (which includes buggery) in contradistinction with other African countries colonised by
France.

The concept of sexual orientation may differ in many material particulars with gender identity. The
distinction is important because assignment of sex is a natural phenomenon. It follows that when the
law refers to sex in any instrument, it is meant that identity assigned to one at birth, rather than by choice
(Constitution of Nigeria [CFRN], s. 42). By the laws of Nigeria, sexual orientation can elicit diverse
penal and civil consequences, especially when such orientation results in same-sex relationships. Sexual
orientation resonates with a person’s manifest amorous attraction which could be to a man, woman,
neither, or both. However, gender identity refers to the biological-sex personality with which an
individual identifies. While sexual orientation deals with attraction (romance), gender identity focuses
on (inherent) personality. Gender identity is used to describe a situation where a person identifies with
a sex other than that which was assigned to such a person at birth. For example, a gay’s gender identity
is male, his sexual orientation is male but a transgender has an imprecise gender identity which
obfuscates their sexual orientation. It is to avoid these construction complexities that Nigeria’s Same-
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Sex Marriage (Prohibition) Act (2013) was silent on sexual orientation and gender identity and instead
circle on prohibition of same-sex amorous relationships, gay, and lesbians.

This paper is structured into eight main sections, each dealing with a distinct aspect of the discourse.
The foregoing section lays the foundation for the work by way of introduction. The paper concludes by
aligning the laws of the countries impeding the sexual liberties of individuals with the greater ideals of
international norm and contemporary legal thoughts on human rights in pursuit of a just and equitable
world for all persons. Sexual minorities properly so called are group of persons whose sexual
expressions, orientations or practices are different from those of heterosexuals. They may go with the
appellation of LGBTQ+.

RESEARCH METHODS

This article adopts a doctrinal research approach in dealing with the subject matter. The authors
reviewed existing literature -from historical times to the present milieu- on the issue of sexual minority
rights in the select countries. Leveraging primary and secondary sources, the article analyses
constitutions, statutory provisions, international instruments, and case law while taking advantage of
soft law and relevant scholarly publications as secondary sources to provide deeper understanding of
the application of the relevant laws and instruments bearing on the rights under discourse. Data was
selected using the approach of exclusion and inclusion. By this mechanism, diverse relevant data were
identified by engaging the SLR framework (Paul & Criado, 2020). A total of a ninety-four (94) material
literature were collated, including statutes, case law, books, articles, and internet sources. Internet
sources were sourced by imputing the keywords into academic databases like Google Scholar,
Academia, ResearchGate, and Scopus. A meticulous data-content analysis was thereafter engaged to
have the materials sifted and considered on a one-on-one basis according to relevance (Ehirim, 2026,
p. 51). Accordingly, statutes, soft laws and case laws with binding forces on the select countries are
highlighted. The reference to countries outside the focus countries is for comparative purposes of
comprehensive analysis of the practical legal realities in the focus countries resulting in constructive
recommendations in the conclusion.

RESULTS AND DISCUSSION
The Emergence and Recognition of Human Liberties on the African Continent

The idea of ‘human liberties’ developed in antiquity from the postulations of natural rights. It
could be argued that human right is as ancient as human civilisation and has been a topical question for
centuries. These set of rights apply in contemporary society as legal rights which is a generic term for
the amalgam of moral human rights, universal rights and constitutional liberties. Whereas the principal
moral rights refer to life, liberty, equality, privacy, free speech, association, and presumption of
innocence with which all individuals are endowed at creation, the universal rights are those rights
declared in the international bills of rights (Roberts, 2014), while constitutional rights are the liberties
a sovereign state recognises as inuring in favour of its citizens. In Nigeria, constitutional rights are
contained in Chapter IV of the CFRN (1999). Awhefeada and Mrabure (2023) contend that the concept
of human rights emanated from the traditional theory that there are rights, natural to man which every
human being everywhere and at all times should have and enjoy because they are natural humans. The
foregoing conception tends towards the universalism of human rights. The use of ‘should’ reveals what
in practical terms is ideal but not absolutely realisable, in all circumstances.

According to Dlamini (1995), human rights are ‘the rights which all human beings have or should
have equally by virtue of being humans irrespective of race, gender, age, noble or ignoble descent,
social class, national origin or ethnic or tribal affiliation; and regardless of wealth or poverty,
occupation, talent, merit, religion, ideology or other personal idiosyncrasy. They are inalienable and
cannot be transferred, forfeited or lost by having been usurped or by failure to exercise or assert them,
for whatsoever length of time (Dlamini, 1995, pp. 3—4). The detailed conception of human rights by
Dlamini exudes a pragmatic lack of distinction between ‘human rights’ and ‘fundamental human rights.’
When human rights are ‘fundamental’ they implicate the recognition of such set of rights by a sovereign
state capable of its own interpretation of rights in accordance with its unique historical and political
values. Consequently, in exercise of unfettered sovereignty, the Indonesian Constitutional Court gave
a ‘radical’ definition to human rights (claimed as fundamental rights) in construing the Indonesian
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Blasphemy Act in 2010. The court held that rights to freedom of religion is not coterminous with the
freedom to elect or switch individual’s religion or liberty of self-expression in public places (Asma,
2014).

Human rights which are inherent in humans live and die with them and so may be conceived with
reference to time and space of human development. Fundamental human rights particularises a set of
human rights that are capable of enforcement by sovereign judicial decrees. These rights are provided
for and codified in the constitution of countries and such other instruments that bear relevance to the
rights of humans such as applicable conventions (Uzoukwu v Ezeonu, 1991; Okeke, 2023). The dividing
line between human rights and fundamental human rights in respect of any society is enforceability
guaranteed by statute. Unless the existence, continued existence and enforceability are guaranteed under
the nation’s constitution, rights cannot, with reference to any given nation or political society, be
described as fundamental. The foregoing postulation on the distinction between human rights and
fundamental human rights is impregnable given the supremacy clauses and inconsistency principles in
the various constitutions of nation-states (CFRN, s 1 (3); Ehirim, 2023, p. 29).

By and large, fundamental right is the modern name for what is hitherto described as ‘natural
rights’ and which is identified by reason of state’s obligation to uphold them by judicial decrees
(Gasiokwu et al., 2026). Human rights have evolved as a result of historic struggles which shaped the
limits of the powers of the modern state against its citizens. The struggles which identified with stages
of human development have been described in their generations (Baroni, 2024). Human rights
contestations therefore would remain a work in progress for as long as they identify with humans’
continued demand for liberty. The first generation of rights, the traditional civil and political rights,
dealt with the protection of citizens from the arbitrary actions of the state. Political and civil rights
merely require the state to refrain from meddling with some rights and liberties of individuals without
further obligations. The human rights movement in its generations has evolved into the fifth generation
with a potential for further generations (Al-Fatih & Aduya, 2024). To this extent, Raj’s (2000)
conception of human right expressed exclusion in its brevity. The definition presents human rights as
exclusively demandable from the state and its agents. The trajectory and fundamental nature of human
rights make human rights’ claim sustainable against private persons as well as the bureaucracies.
(Constitution of the Federal Republic of Nigeria, 1999, §§ 6(6)(b), 46(1)) Again, Raj’s definition in its
emphasis on ‘freedoms from’ and not ‘freedoms to’, excluded social and economic rights which have
become equally enforceable in some African states, such as South Africa. In Government of the
Republic of South Africa v. Grootboom (2000), the South African Constitutional Court stated the
enforceability of fundamental freedoms of humans in their generations in the country in the following
words, ‘our constitution entrenches both civil and political rights and social and economic rights. All
rights in our Bill of Rights are inter-related and mutually supporting’.

Human rights have become one of the necessary defining indices of modern societies. According
to Trithart (2021), the UDHR is the reference point for the evolution of individual freedoms globally.
Other transnational covenants that helped to shape global consciousness on inherent human liberties
includes: the International Convention on Civil and Political Rights, 1966 (ICCPR) and the
International Convention on Economic, Social and Cultural Rights, 1976 (ICESR). (Together, the
UDHR, ICCPR and ICESCR constitute the International Bill of Human Rights.) The truth is that: the
prominence of the UDHR at the global scene notwithstanding, the European Convention on Human
Rights, 1950 was the most impactful international instrument bearing on Africa’s consciousness of
human rights. The content of the human rights and freedoms enshrined in the European Convention
filtered into the constitutions of African countries of common law origin such as Nigeria, Kenya and
Malawi because of their colonial link with Great Britain, particularly judicial precedents (). Thus, the
fundamental freedoms enacted as part of the Constitutions of Common Law African countries are a
rehash of the rights and freedoms contained in the European Convention on Human Rights.
(Constitution of Kenya, 2010, ch. IV; Constitution of Malawi, 1994, ch. IV; Constitution of Tanzania,
1985, ch. I) This has been made possible by colonialism and the procedure of received laws, particularly
at common law (). Another critical international human rights instrument which has emerged to
influence human rights approach in Nigeria, Kenya and Malawi is the African Charter on Human and
People’s Rights (ACHPR). (The ACHPR was ratified by Kenya in 1992, Malawi in 1989 and Tanzania
in 1986; 54 African Union member states, including Nigeria, Kenya and Malawi, have ratified it.)
ACHPR’s domestication by most African countries has made the instrument integral to municipal laws
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(Falana, 2017, p. 256). In General Sani Abacha v. Chief Gani Fawehinmi (2000, p. 228), the Supreme
Court of Nigeria pronounced on the status of the ACHPR in municipal jurisprudence as an
understanding among concerned African States to safeguard and enhance the human liberties and
dignity of their citizens and other citizens within their territorial boarders. In a similar development, in
Zimbabwean Human Rights NGO Forum v. Zimbabwe (2006), the African Commission held that
Article 2 of the ACHPR which provides for non-discrimination applies equally to all persons, including
LGBTQ persons in Zimbabwe. Kenya has incorporated the ACHPR and ICCPR principles into its
municipal corpus through the constitution. (Constitution of Kenya, 2010, arts. 2(5)—(6); Fundamental
Rights [Enforcement Procedure] Rules, 2009, § 3(b)) To this end, liberties without express provisions
in the constitution but which are integral to transnational customary law are directly enforceable in
Kenya. (International law inconsistent with the Kenyan Constitution is invalid to the extent of the
inconsistency; Constitution of Kenya, 2010, art. 2(4).) Consequently, Hassinen (2020, pp. 191-204)
argues that Kenya’s covenant to enforce all rights protected under international law and treaties includes
sexual minorities rights.

The Rights of Sexual Minorities in History and the Rise of Homophobia

Sexual freedoms are as old as creation. Sexual relationship has its origin in the institution of
marriage and has through the generations become deeply rooted in contemporary society. Marriage
itself is anchored on sexual attraction primarily for pro-creation, (See Genesis 1:26-28, King James
Version, for the religious account of marriage.) gratification or companionship (Umbu & Agada, 2021,
p- 174). Traditional African societies were generally heterogenous in terms of gender, sex and intimate
relationships. Non-heterosexual erotic relationships were noticeable, as exceptions to the general rule,
across Africa but none of the parties in such relationships were allowed to live at the margins (Brown,
2023). Accordingly, there were some men who had ‘boy-wives’ while some women had ‘female-
husbands’ and non-cisgenders bridged the gap between terrestrial and celestial realms bringing
solutions to the spiritual needs of the people in pre-colonial African societies (Msibi, 2011). The Meru
tribe in Kenya are well known for man-man marriage and men adorning women attire (Epprecht, 2005).
The traditional Kalenji ethnic nationalities of Kenya practice woman-woman marriage till date (Blessol,
2013, pp. 220-228). Same-sex practices were also indigenous to Malawi. Local terminologies such as
‘Mathanyula’ (anal sex) are pointers to the cultural practices of homosexuality in Malawi
(Mwakasungula, 2013). In all incidents of queer sexual orientation and gender identity in history, such
sexual tendencies were natural with the persons involved and without external motivations. In February
2010, Davis Mpanda, a 60-year-old man was charged with ‘buggery and was handed a ten-year
imprisonment term by the South Lunzu Magistrates’ Court in Malawi. At the trial, Mpanda informed
the Court that he was ‘naturally’ born to sexually desire males only (Mwakasungula, 2013, p. 363). It
is safe to assert that sexual behavior attaches humans in like manner as ethnicity or race as to make
penalising persons because of their sexual inclinations akin to penalising such persons for something
they could do nothing about.

Beyond Africa, same-sex eroticism is not a recent phenomenon. The ancient Han Dynasty of
China which held sway between 206 BC and 200 AD demonstrate bonds of loyalty with same-sex
sexual intimacy (Wah-Shan, 2001, p. 29). Krishna et al. (2023) contend that non-heterosexual
behaviour was recognised under Hindu Scriptures. The position implicates that such sexual inclinations
are not novel to India. Homosexuality and other forms of non-binary eroticism have been ordinarily
accommodated and even celebrated in diverse parts of Indonesia from time immemorial. These may be
referred to as the third gender which harmoniously co-exist with heterosexuals among the Bugis of
Southern Sulawesi (Idrus, 2016, p. 32). These genders were identified by local names to show their
integration into traditional lexicon.

Erotic homosexual behaviour is not alien to Africa. However, the received English laws
institutionalised penal system that criminalised same-sex eroticism in British-African territories. It is
contended that what is rather un-African in the raging campaign for the liberalisation of sexual liberties
is homophobia. This homophobia is associated with attempts by modern states to outlaw homosexuality
when the powerful influence of the church was brought to bear in the legislation of the English Buggery
Act (1533) which criminalised homosexuality in United Kingdom. The church became the spring board
of homophobia propelled by Great Britain with the penalty for the offence being ‘death’ in 1558 and
penal servitude of between 10 years and life imprisonment by 1861. (Offences Against the Person Act,
1861, § 76) Thus queer erotic tendencies were regarded as too abominable to be named in judicial
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circles (Coke, 1669). The common law heritage of Nigeria, Kenya and Malawi encompass the
jurisprudence criminalising of all forms of sodomy with the infamous English phrase of ‘unnatural
offences’ (ReportOut, 2023, p. 7). (British colonial criminal law was extended through the Indian Penal
Code of 1862 and the East Africa Order in Council of 1897, including its § 377 provision on offences
against the order of nature.)

International Approach to Agitations for liberalisation of Sexual Minorities’ Rights

Customary international norm has provided formidable signposts for acknowledgement of sexual
minorities’ liberties within the global legal framework. International law in its broad construction gives
prominence to individual-human welfare over state sovereignty (Muthmainnah, 2016, p. 13). The
acknowledgement accorded individual human freedoms by global bills of rights is not qualified by the
sexual preferences of persons, no matter their creed or nation (Trithart, 2021, pp. 3—52). (Universal
Declaration of Human Rights, 1948, art. 7; United Nations Charter, 1945, arts. 1(3), 55; International
Covenant on Civil and Political Rights, 1966, arts. 2, 4(1), 26; European Convention on Human Rights,
1950, art. 14; African Charter on Human and Peoples’ Rights, 1981, arts. 2-3; Arab Charter on Human
Rights, art. 11; American Convention on Human Rights, 1969, art. 24) International norms have shown
commitment towards the abrogation of inequality and discrimination. Accordingly, derogation from
these ideals by national governments provokes international responses which attaches the defaulting
state-party with liabilities. (International Covenant on Civil and Political Rights, 1966, art. 26; Arab
Charter on Human Rights, art. 11; African Charter on Human and Peoples’ Rights, 1981, art. 3;
American Convention on Human Rights, 1969, art. 24) Article 1 of the UDHR states that all humans
are born free, equal in dignity and rights. The relevance of this enactment to sexual minorities is
fundamental. It prohibits inhuman treatments against any such persons owing to their sexual
proclivities. Furthermore, Article 26 of the ICCPR elaborates on the equality of all persons before the
law as well as non-discrimination in the application of all protections afforded by law. The Article 26
proscribes discrimination against anyone on any ground such as sex, race, language, colour, religious,
political or other opinion, social or national origin, birth, property, or other status.

The Human Rights Committee (HRC) has interpreted ‘non-discrimination’ to mean the
abolishment of ‘discrimination in law or in fact in any field regulated and protected by public authorities
(LRF v. Zambia, 2000). The African Commission on Human Rights and People’s Rights adopted the
approach of the HRC in Legal Resources Foundation (LRF) v. Zambia (2000), in declaring the Zambian
constitutional amendment which disenfranchised a sect of the elite political class from standing for
election as discriminatory (Phiri, 2022, pp. 419-438).

Similarly, Article 12 of the UDHR provides for the rights to privacy. The recognition of this right
cuts across all aspects of an individual’s private life including but not limited to sexual manifestations
and gender preferences (Ssenyonjo, 2023). The issue of sex preferences is within the realm of human
privacy liberties. Any restrictions in respect of how and the choice of whom eroticism should be
expressed would in the words of Eskridge (1996, p. 25) tantamount to ‘Apartheid of the closet’. The
right to have sex without fear of criminal liabilities accords with sexual minorities’ human liberties and
resonates with the agitations for the decriminalisation of same-sex relationships and other rights of
expression by persons of gender orientation in Nigeria, Kenya, Malawi and the Commonwealth
Caribbean. In September 1999, the European Court gave judicial backing to the right to privacy as a
fundamental right in the case of Smith and Grady v. United Kingdom (1999). Relying on Article 8 of
the European Court of Human Rights (ECtHR), the court abolished laws prohibiting gays and lesbians
from enlistment with the military. The court gave an elaborate interpretation of privacy, extending it
beyond closed doors and into public domain. Similarly, in Salgueiro da Silva Mouta v Portugal (1999),
the court in express affirmation of sexual orientation as a prohibited category for discrimination set
aside a Portuguese court decision that denied a custody rights of a father over his son on the ground of
the father’s homosexual inclination.

Soft laws of international status have also developed to clear ambiguations tending towards
inequality, discrimination and invasions of the privacy realms of individuals, especially in the area of
sexual inclinations. The Yogyakarta Principles and the Yogyakarta Principles Plus 10 provide detailed
framework for interpreting sexual orientation and gender identity as human rights (Carpenter, 2021).
The instruments have become reliable aids in the global definition of violation of sexual minorities’
rights (ICJ, 2023). The Resolution 275 of the African Commission on Human and People’s Rights on

340



Ugochukwu Godspower Ehirim (2026).
Punggawa Law Review Vol. 1 No. 4 2026
E-ISSN : 3125-0580

Protection against Violence and other Human Rights Violations against Persons on the basis of their
real or imputed sexual orientation or gender identity re-enacts the commitment of the African Charter
to protect the human rights of all persons to non-discrimination, equality, life, dignity and freedom from
torture (ICJ, 2023). Similarly, the 8 March Principles for a Human Rights-Based Approach (HRBA) to
Criminal Law Proscribing Conduct Associated with Sex, Reproduction, Drug Abuse, HIV,
Homelessness and Poverty offer a clear and operational framework and practical guide for stakeholders
in the legal community, including legislators and judges pertaining to the attachment of criminal
liabilities to sexual orientation (Deneke, 2024). Principle 16 of the 8 March Principles particularly states
that:

Consensual sexual conduct irrespective of the type of sexual activity, the sex/gender,
sexual orientation, gender identity or their marital status, may not be criminalised in any
circumstances.

However, while it is true that soft laws and committee findings are persuasive instruments for
the construction of ‘sex’ in relation to individuals; and whereas the UDHR and ICCPR provisions are
statutorily binding on state parties under the principle of pacta sunt servanda, by the hierarchy of laws,
only a constitutionally-established sovereign courts’ recognition of rights make them enforceable. the
campaign for the recognition of human rights of sexual preferences has been forceful in some countries.
In 1961, the state of Illinois in the United States of America (USA) led the revolution for
decriminalising homosexuality and repealing all anti-sodomy laws (CNN Library, 2019). Other states
of the USA showed no commitment towards sexual rights, with particular reference to non-heterosexual
marriage until the USA’s apex court judgement in Obergefell v Hodges (2015). In Obergefell v Hodges
(2015), the Supreme Court recognised the individual’s right to sexual preferences and so, legitimised
same-sex marriage. The USA’s influence in world politics makes the judgment a boost to non-
heterosexual rights agitators in Africa and other parts of the globe. In a prior suit filed with the
Committee on Human Rights (HRC) (Toonen v. Australia, 1994), Nicholas Toonen was a gay
Australian resident in Tasmania contended that Sections 122 and 123 of the state of Tasmania
(Criminal) Code which prohibit unnatural sexual intercourse and indecent practice between males was
discriminatory and a violation of his rights. Toonen relied on the provisions of ICCPR (Art. 17 (1)) on
privacy rights of individuals. The HRC rendered a decision to the effect that the abolition of consensual,
adult homosexual union under Tasmanian Law was a discrimination, on ground of sexual orientation.
The case illuminated the hitherto translucent areas of sexual rights which were enacted by international
bills of rights without particularity.

Consequently, in the case of Bostock v. Clayton County (2020), the apex court in the USA stated
that employment on the basis of sexual orientation or gender identity is unconstitutional for violating
the Civil Rights Act of 1964. The reasoning in Bostock followed the Australian case of Edward Young
v Australia (2003), in which the Australian Federal Department of Veteran Affairs declined to entertain
Mr. Young’ s request for pension on the ground that he lived with a male partner contrary to the law
which defined a couple to be two adults of the opposite sex. The Human Rights Committee found merit
in his petition stating that the state-party infringed the 26th Article of the ICCPR when it withheld
pensions from Mr. Young on the grounds of his sex or sexual inclination.

The United Kingdom fully liberalised sexual minorities’ rights by enacting the Marriage (Same-
Sex Couples) Act (SSCA) for England and Wales. The Act broadened the operative ‘common law’
meaning of marriage to include same-sex marriage (Marriage [Same Sex Couples] Act, 2013, § 1(1))
and expressly nullifies the common law presumption that a child born to a woman during her marriage
is the child of her husband. (Marriage [Same Sex Couples] Act, 2013, sched. 4, pt. 2) Umbu and Agada
(2021, p. 179), postulate that the literal application of these set of laws may lead to manifest absurdity.
The authors observe that where a child is born to women of same-sex in a legally recognised marriage,
the legal conclusion in the circumstances would be thoughtless and bizarre as to who the child’s father
is because a female husband is incapable of biologically fathering a child. They conceived fathering as
limited to sexual intercourse. It is safe to argue with respect, that the authors appear obsolete with
evolving technology and medical procedures which could ‘produce’ children without natural sexual
intercourse. Thus, the SSCA balances all interests on sexual inclination and gender preferences in UK,
obviating the unnecessary exposure of religious bodies or persons opposed to such rights to litigation.
(Marriage Act, 1949, § 26A) Prior to 2013, same-sex union was not recognised in UK as a marriage
but as a civil partnership. In Wilkinson v. Kitzinger and Others (2006), the couple, Celia Kitzinger and
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Sue Witkinson both British professors of same-sex got statutorily wedded in August, 2003 in the British
Columbia domain, Canada. The union was not recognised by the British Marriage Act (1973). It was,
however, recognised under the Civil Partnership Act. The Petitioner filed a suit challenging Section
11(c) of the Matrimonial Causes Act 1973 and Chapter 2 of Part 5 of the Civil Partnership Act as being
in violation of his liberties under the Human Rights Act (1998). The High Court of England and Wales
declined to recognise same-sex union as a marriage. Conversely, in Goodwin v United Kingdom (2002)
the European Court of Human Rights (ECtHR) upheld argument in favour of gender identity. The
applicant claimed an infringement of his rights as enshrined in the Articles 8 (right to privacy), and 12
(right to marry) of the European Convention on Human Rights, among other reliefs. Applicant sought
judicial clarification on the legal status of transsexuals in the UK in the light of the treatments meted
out on them in matters of employment, social security, pensions and marriage. ECtHR held the UK in
violation of Articles 8 and 12 of the ECHR.

Likewise, in Marta Lucia Alvarez Giraldo v Colombia (1999), an inmate at a women’s prison
was denied the privilege of intimate visits by her same-sex partner. She petitioned the Inter-American
Commission on Human Rights alleging violation of right and abusive intrusion into her private life in
contravention of the non-discrimination, equitable principles enacted in Article 11(2) of the American
Convention. The petition succeeded against Colombia thereby advancing the argument that rights to
sexual preferences should not be denied even when the beneficiary is in lawful custody.

South Africa leads Common-Law-Africa on the liberalisation of sexual minorities rights, by
decriminalising all consensual sexual acts between adults. In Lesbian and Gay Equality Project and
Others v. Home Affairs and Others (2005), the Constitutional Court of South Africa held that same-sex
couples have a right to be lawfully married and be so recognised. The reasoning of the court is gathering
legitimacy across the Southern African Development Community (SADC). On 4 October 2023, the
Supreme Court of Mauritius decreed as unconstitutional, every law in Mauritius penalising voluntary
same-sex relationships between adults. In Ak Seek and Another v State of Mauritius (Paurobally, 2023,
pp. 24-27) Ah Seek challenged Section 250 of the Criminal Code of Mauritius (1838) which penalises
anal sex between consenting male adults. He contended that the section is incompatible with the 1968
Mauritius Constitution and violates his personal right to sexual inclinations. The court found that
although the constitution was not particular about sexual preferences, sex qualified as one of the seven
grounds on the basis of which discrimination is forbidden as provided for by Section 16 of the
Constitution. The court found in favour of Ah Seek and the gay community.

Recognition and Enforcement of Sexual Minorities’ Rights
1. Nigeria

Nigeria criminalises sexual orientation and its associated conducts. This has created tension and
consigned persons of gender identity to insecurity and physical harm, eroding their rights to privacy,
dignity of the human person, and freedom of association (CFRN, Cap IV). Abimboye (2015) records
an unprecedented number of rights violation of gays in Nigeria which manifests in the form of threat to
life, jungle justices, blackmail and extortion, battery and assault, arbitrary arrests and illegal detentions.
The realities may disclose more astounding figures contrary to Abimboye’s postulations because
Nigeria is poor with statistics. Most champions of sexual minority rights have been mobbed and others
made to pay with death (Arimoro, 2020, pp. 142—67). The Nigerian Criminal Code (The Criminal Code
has been in operation in Nigeria since 1916.) is a relic of the British Colonial Rule in Nigeria which
imported Victorian morality into the countries corpus juris like India and Bangladesh of South Asia
(Mendes, 2019). (Colonial provisions corresponding to § 377 persisted in India, Pakistan and
Bangladesh; the manuscript also records Singapore’s later repeal of its comparable provision.)
However, in the recent case of Navtej Singh Johar v Union of India, the Indian apex court expunged
anti-sodomy laws from Indian statute books thereby decriminalised all consensual sex among adults
including homosexuals.

The Same Sex Marriage (Prohibition) Act (2013) expanded the frontiers of intolerance of sexual
orientation thereby increasing the repression of the sexual rights of queer erotic persons in Nigeria. The
discrimination has occasioned great harm and injustice on the targets (Gil et al., 2021). Nigeria’s
Criminal and Penal Codes (2004) prescribe up to fourteen-year imprisonment for those convicted of
consensual homosexual acts. It has been stated that these penal provisions are mere deterrents since the
records reveal no one who has been convicted under the provisions. Sections 214 and 215 of the
Criminal Code Act (CC) (2004) proscribe ‘unnatural offences’ which implicates sexual unions
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conducted in unnatural manner. Unnatural offences may be conceived as: (i) sexual relations between
persons against the order of nature; and (ii) consensual sexual gratification between man and man or
woman against order of nature. It may also include bestiality. The foregoing legal provisions restrict
sexual relations to heterosexuality, abrogating one’s choice of association (CFRN, s. 40). It is obvious
that the law has not afforded indices for the determination of what is natural or unnatural, particularly
given the fact that queer sexual eroticism is truly a natural feeling to persons that exhibit them. Leaving
these facts to be determined by public morality has occasion great injustice on victims because of the
imprecise jurisprudential construction of ‘public morality’. The Nigerian CC inhibits the freedom to
private rights of the queer erotic persons. Section 42 (1) of the CFRN enacts the freedom from
discrimination on the basis of sex while Section 45(1) (a) of the CFRN provides that nothing in the
foregoing sections shall invalidate any law reasonably justifiable in a democratic society in the interest
of public morality. The omnibus ground of public morality has been deployed as a sword against persons
of sexual orientation in Nigeria, taking back with impunity what other provisions of the CFRN has
donated. It is posited that public morality should not be invoked to defeat citizen’s private rights except
in extreme cases where such citizen’s acts are disruptive of public order. Nigeria is not the only country
that qualifies enjoyment of human liberties. Shahabi and Shahidi (2018, p. 511) demonstrate that Article
7 (3) of the Constitution of the Netherlands provides for ‘Good Morals’ as condition for derogation of
rights to freedom of the media and expression. The use of the phrase ‘Good Morals’ implicates the
existence of certain moral parameters with which citizen’s activities are weighed if the state must sustain
the derogation from human rights. Consequently, any reasons advanced for the derogation from a
citizen’s liberties should be capable of being subjected to judicial scrutiny. The Spanish Constitution
(1978, Art. 16) permits the derogation of rights ‘if necessary to maintain public order.” The proviso in
the foregoing constitutions, that is public morality, good morals and public order are united in ensuring
orderliness and cohesion in the society and should not be lightly invoked to defeat express statutory
provisions. Issues of sexual preferences are most private with marginal quotient of disrupting public
order.

Religious and moral biases exert great influence on values and laws in Nigeria, particularly with
respect to sexual orientation (Martins, 2022). The two prominent religious groups in Nigeria, that is,
Islam and Christianity conceive queer sexual inclinations as sinful and so rally the society against any
such ‘manifestations of evil.” Nigeria appears to be a secular state in theory. The Sharia law adopted by
the Muslim Northern States of the Nigerian federation enacted tougher sanctions for sexual deviants.
The zero tolerance of Sharia law in Nigeria to homosexuality is a pattern prevalent in most Muslim
dominated countries (Caroll & Mendos, 2017).

In April 2017, fifty-three men were arrested for celebrating a gay wedding. They were charged
with ‘belonging to a gang of unlawful society’. The case afforded the government the opportunity to
bring the first formal charges against its citizens under the SSMPA (USDS, 2017). The clamp down has
continued unabated despite claims of non-compliance with the organic law (Bakam, 2022; Ehirim et
al., 2025). In August 2023 there was another hit on queer persons in Nigeria. Over one hundred persons
were arrested at Ekpan, near Warri on the allegation of attending same-sex wedding ceremony. Sixty-
nine of them were eventually arraigned in court (COP v Ohwonohwo, 2023). As at January 2024, the
Delta State Director of Public Prosecution was yet to volunteer an opinion on the charge. The restriction
of the right to association and invasion of the privacy of persons on the grounds of sexual orientation in
Nigeria is disproportionate, showing no unified judicial standard. Treatments of homosexuals in Nigeria
varies as the interpretations given by clerics on religious matters. In October 2023, seventy-six persons
were arrested on the allegation of organising a homosexual party in Gombe State (Amnesty
International, 2023). Persons of sexual orientation are tagged immoral and Nigerian government
conceives the obligation to protect ‘public morality’ as a sufficient excuse to justify the clamping down
on the individual rights regarding sexual preferences by the enactment and enforcement of the SSMPA.
The Act defined marriage in Section 7 to mean a legal union entered into between persons of opposite
sex in accordance with the Marriage Act, Islamic Law or Customary Law (SSMPA, 2013, s. 7). Rights
activists have engaged conscious efforts to challenge and dismantle discriminatory laws in Nigeria,
particularly the SSMPA (Schmitz et al., 2022). The point has, however, been made that SSMPA is not
discriminatory as it applies to all and every person within Nigeria with equal force.
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2. Kenya

Claim in fundamental rights is positive in nature and necessarily statutory in all modern states,
including Kenya. In 2015, the Kenyan government set up a commission to review Kenyan Constitution
2010 (KC) to bring it up to speed with evolving legal landscape. The failure of the amended constitution
to accommodate sexual minority rights has rendered the expression of such rights illusory, exposing
victims to conflicts with legitimate state actors. The Kenya Film Classification Board disbanded ‘I am
Sammie’, a documentary for the reason that the film promoted same-sex relationship (Reid, 2022).
Rafiki, a love movie of the two girls whose fathers are politically opposed to each other, was also
banned in 2020 (Reid, 2022). Thereby raising the bar against any appearance of LGBTQ rights in
Kenya.

Three provisions of the extant constitution are relevant to the sexual minorities rights discourse
though they are not particularly so stated. The KC (Art. 2: 5 & 6) integrates universal customary law
and global human liberties as integral to the laws of Kenya. The wins recorded by the foregoing
provision on ‘inclusive’ human rights evaporated with the KC (Art. 2:4) which nullifies all laws which
are inconsistent with the KC. The premium placed by the constitution on sexuality is manifest in the
assignment of meaning to marriage in the KC. The KC defined marriage to be a union between a man
and a woman. It provides that every adult has the right to marry a person of the opposite sex, based on
the free consent of the parties (KC, 2010, Art. 45). As a follow-up to heterosexual marriage provided
for by the constitution, the Penal Code of Kenya (PC) (PC, 2006), proscribes consensual, non-binary
erotic relationships. Section 162 of the PC enacts ‘unnatural offences’ whereas section 165 expressly
criminalises homosexuality in the following words:

Any male person who, whether in public or private, commits any act of gross indecency
with another male person, or procures another male person to commit any act of gross
indecency with him, or attempts to procure the commission of any such act by any male person
with himself or with another male person, whether in public or private is guilty of a felony and
is liable to imprisonment for five years (PC, 2006, s. 165).

The term ‘order of nature’ is contentious and admits of ambiguity. The literal interpretation
portends that sexual intercourse is against the order of nature if the approach adopted negates
procreation probabilities (Lawrence v Texas, 2003). Consequently, it is safe to argue that the PC did
not out-rightly prohibit homosexuality or homosexual expressions, rather conducts and elements of
non-heterosexual life-style are proscribed. (Penal Code of Kenya, 2006, § 162) Logically,
homosexuality may be conclusive with ordinary attraction of a man to another man whether or not there
is ‘unnatural carnal knowledge’. It appears to be the intendment of the lawmaker to imply by the tenor
of the PC that a person may be gay without infringing any laws until he gets involved in carnal
knowledge as gay. Penetration is the only hard proof of unnatural carnal knowledge. In Gligah and
Atiso v. The Republic, the Ghana Supreme Court correctly stated the law by holding that proof of
penetration is made out where the act went beyond what is known as brush work. To that extent,
penetration is deemed to have occurred and carnal knowledge taken to have been completed.

Associated act of queer eroticism such as lesbianism which is a distinct sexual manifestation
(Soltys, 2024, p. 29), is tacitly allowed under the PC. This is because only women could be lesbians
and women have no natural capacity for heterosexual penetration (R v. Jacobs, 1817). (R v. Jacobs,
1817, Russ & Ry 311, addressed the scope of intercourse under the offence of buggery.) This is so even
when such lesbians simulate penetration by use of unnatural gadgets. It needs to be noted that the phrase
‘unnatural carnal knowledge’ does not apply exclusively to sexual minorities as may be conceived. The
phrase could be construed to include the act of sodomy whether of a female or male, as well as felatio
(Khanu v. Emperor, 1925, A/R Sind 286, addressed oral penetration under § 377 of the Indian Penal
Code.) with a female or male. The ambivalent interpretative meaning of ‘unnatural carnal knowledge’
calls to question the gender-particularity in the wordings of Sections 162 and 165 of the PC. It is
contended that lack of gender-neutrality in the drafting of the provisions exposes fundamental bias
against the male folk. It is gender discriminatory in contravention of the express provision of Article
27 of the KC which guarantees equal protection to all persons by the law and prohibits discrimination
on ground of sex. (Constitution of Kenya, 2010, art. 27(1), (4)) In 2016, Eric Gitari, a sexual minority
rights activist sought to enforce his right to privacy and non-discrimination by challenging the Kenyan
anti-sodomy laws. The suit was consolidated with another filed by the Gay and Lesbian Coalition of
Kenya and the Nyanza, Rift Valley and Western Kenya Network (EG & 7 Ors v. Attorney-General,
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2016). The Nairobi High Court held that Sections 162, 163 and 165 of the PC which admittedly
penalised non-heterogenous erotic conducts between adults are not in violation of the rights of the
petitioners to non-discrimination, health, fair trial, security of person, freedom of conscience, human
dignity or privacy. The court further declared that criminalising same-sex conducts was needful to
preserve constitutional values, the customs and norms of Kenyan people.

The foregoing decision contradicts other decisions by Kenyan judiciary upholding sexual
minorities’ fundamental rights. In Non-Governmental Organisations, Co-ordination, Board (NGO
Board) v. Eric Gitari and Five Others (2023) the Kenyan apex court ruled that respondents were entitled
to non-discrimination on the grounds of sexual inclination notwithstanding the fact that sexual
inclination was not expressly articulated in Article 27 of the KC. (See also Registered Trustees of the
Initiative for Equal Right v. Federal Republic of Nigeria, 2023, Suit No. FHC/L/CS/196/2020, Federal
High Court, Lagos Division.) The court noted that incorporation of an body to pilot the rights of
LGBTQ individuals (an association right) cannot be accommodated under the offence of carnal
knowledge against the order of nature which is a crime in Kenya. The court drew a distinction between
discrimination with respect to registration and association rights, and a criminal sexual activity against
the order of nature. One Supreme Court panelist gave a dissent to the effect that the principle of non-
discrimination does not in the circumstances extend to protect persons engaged in non-binary sexual
conducts. (Justices Ouko and Ibrahim dissented; the majority decision was three to two.) The
dissent/minority judgment has garnered more commendation from the Kenyan elite and policy makers.
The truth is that the drafters of the KC did not purpose to protect the right to non-discrimination to
extend to queer erotic conduct. This is evident in the wording of Article 45(2) of the KC which restricted
the right to marry to consenting heterosexual adults.

3. Malawi

Malawi aligns with Nigeria and Kenya against ventilation of queer erotic inclinations by
excessive deployment of policing powers (Ehirim et al., 2024). The Malawi Constitution of 1994
(MC)contains expressive Bill of Rights. (The 1964 and 1966 constitutions of Malawi contained no bill
of rights.) Sections 5, 199 and 200 of the constitution clearly enacted the supremacy of the constitution.
Section 5 of the constitution provides that: ‘any act of government or any law that is inconsistent with
the provisions of this constitution shall, to the extent of such inconsistency, be invalid’. Section 199
provides that: ‘this constitution shall have the status as supreme law and there shall be no legal or
political authority save as is provided by or under this constitution’. The legal system has in spite of the
constitutional provisions operated in internal disharmony, elevating inconsistencies between the
constitution and Malawi’s Penal Code (MPC). This is so because some rights guaranteed by the
constitution are taken away by the MPC.

Malawi is a state-party to diverse transnational conventions and treaties promoting equality, non-
discrimination, privacy and human dignity. Section 211 of the MC directly incorporates all international
customary laws and conventions to which Malawi is signatory as domestic law. The legal system
distinguishes between customary international law from international agreements, imposing legislative
conditions for post-Constitution agreements. This implicates that UDHR and ICCPR which are pre-
Constitution instruments apply directly to Malawi to uphold the rights of individuals to non-
discrimination and privacy (Art. 17: 1). The constitution prohibits ‘Discrimination of persons of any
form is prohibited...all persons are, under any law, guaranteed equal and effective protection against
discrimination on grounds of race, colour, sex, language, religion, political or other opinion, nationality,
ethnic or social origin, disability, property or other status’ (MC, 1994, s. 20:1). There is no express
mention of sexual orientation as a prohibited ground for discrimination, however, the ‘other status’
category is construed in different international treaties to comprise sexual orientation. Furthermore, a
community reading of Sections 19 and 21 of the MC reveal a deliberate derogation from the freedom
to privacy guaranteed under the MC (s. 21). (Constitution of Malawi, 1994, § 19) The freedom of a
person to private life and human dignity transverses areas like searches of a person or his property,
interference with private conversations as well as medical or scientific examinations without consent.
(Constitution of Malawi, 1994, § 44)

Homosexuality is a crime in Malawi. Section 153 of the MPC 2010 deals with ‘unnatural
offences’ to the effect that anyone who: ‘(a) has carnal knowledge of any person against the order of
nature; (b) has carnal knowledge of any animal; or (c) permits a male person to have carnal knowledge
of him or her against the order of nature shall be guilty of a felony and shall be liable to imprisonment
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for fourteen years, with or without corporal punishment’. Indecent practices between males are
proscribed under Section 156 of the MPC. The gender bias against males in the creation of criminal
offences in most African countries has been dealt with by Malawian Parliament. (Penal Code of
Uganda, 1950, §§ 145-148; Criminal Code Act [Nigeria], 1990, § 214; Penal Code of Kenya, 2009, §
162) Sonani (2011) argues that the revised MPC 2010 engendered gender inclusivity. Section 156 of
the MPC criminalises indecent practices between males to while Section 137A of the MPC criminalises
female same-sex erotic activities. The section provides that: ‘any female person who, whether in public
or private, commits any act or gross indecency with another female shall be guilty of an offence and
liable to a prison term of five years. (Penal Code of Malawi, 2010) The gap of inequality before the law
has continued to widen between the queer erotic identities and heterosexuals.

In Republic v. Steve Monjeza Soko and Tiwonge Chimbalanga Kachepa (2009), a gay couple
conducted a public wedding contrary to the laws. They were indicted and charged with Buggery under
Section 153(a) and (c) of the MPC (Brown, 2023, p. 513). The judge, resident magistrate Nyakwawa
Usiwa-Usiwa in handing a maximum 14-year term to the couple stated that, ‘Malawi is not prepared to
see its sons getting married to its sons.” Malawi has fortified its intolerenace to sexual minorities’ rights
by declaring sex to be such as assigned at birth and criminalising same-sex marriage (Angotti et al.,
2019, pp. 71-90). The truth is that statutory sex assignment at birth no longer defines contemporary
perception of gender. According to Lord Justice Thorpe,

To make the chromosomal factor conclusive, or even dominant, seems to me particularly
questionable in the context of marriage ... indeed in the context of the institution of marriage
as it is today, it seems to me right as a matter of principle and logic to give predominance to
psychological factors just as it seems right to carry out the essential assessment of gender at or
shortly before the time of marriage rather than at the time of birth (Corbett v. Corbett, 1970).
(See also I v. United Kingdom, Application No. 25680/94, para. 36, discussing medical
transition and legal sex in marriage.)

Recognition of Sexual Minorities Rights: A Comparative Approach

The question of sexual minorities’ rights has become a topical issue globally. Reid (2022) states
that majority of the countries which criminalise queer erotic behaviours are in Africa. Nigeria, Kenya
and Malawi are cahoots with Ghana, Tanzania and Uganda in upholding anti-sodomy laws which stifle
sexual minorities’ rights. Most of the countries leverage public morality to criminalise non-binary
sexual inclinations in line with their common law backgrounds (Ehirim, 2025). Commonwealth
member states in South-Asia such as India, Pakistan and Bangladesh retain certain sections in their
penal codes which criminalise unnatural relationships and ‘any other acts of gross indecency.’
Similarly, the Commonwealth-Caribbean countries do not countenance sexual minorities’ rights
notwithstanding international appeals to do so. In the recent case of Javin Kelvin Vinc Johnson v. The
Attorney-General of Saint Vincent and the Grenadines(2024), the Supreme Court of Eastern Caribbean
dismissed a consolidated claim filed by Messrs Javin Johnson and Sean Macleish which challenged the
constitutionality of Sections 146 and 148 of the Criminal Code of Saint Vincent and the Grenadines
(2009) as infringing Sections 1(c), 3, 5, 7,9, 10, 12 and 13 of the Constitution of Saint Vincent and the
Grenadines (Laws of Saint Vincent and the Grenadines, 2009, ch. 10) as well as the fundamental rights
of claimants to privacy, protection from inhuman treatment, freedom of expression, and protection from
discrimination. The court held that although claimants’ constitutional rights to freedom of expression
were infringed by the state, such infringements were reasonably justifiable in a democratic society
given the duty of the state to protect public morality and health. Public morality therefore becomes the
identical variable among countries that criminalise LGBTQ+ rights across the globe. This strong
justification collapses when jurisdictions like Spain, the UK, and the USA are considered.

The foregoing decision highlights the conflict created when express grant of human rights by
statutes and conventions are denied on the justification of public morality, which concept is subjectively
defined. This shows the elastic strife between cultural relativism and universalism in human rights
jurisprudence (Chimakonam & Agada, 2020). Many countries in Europe have shown tendencies to
hinge on morality to derogate from constitutional rights of citizens (Mlynarska-Sobaczewska, 2019). It
is evident that the USA and Europe have made conscious efforts to expunge moral statutes from their
law books but regretfully, most African countries stick with moralistic laws on the grounds that those
mores underpin their societal cohesion in accordance with Delvin’s disintegration thesis. To this end,
progressive constitutions, like the Spanish Constitution unlike the CFRN, adopt the use of ‘Public
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Order’ instead of ‘Public Morality’ or ‘Good Morals’ as justification for derogation from rights. Hence,
Spain has allowed sexual minorities’ rights, including same-sex marriage to flourish (Trindade &
Gonzalez-Salzberg, 2024). On 2 March 2023, Spain made a law to further liberalise sexual rights. The
new statute allows gender transformation by any person in civil register without proof of undergoing
the mandatory two-year hormonal treatment or other medical procedures as previously stipulated by
law (Gasiokwu et al., 2026).

In contrast with Nigeria, Kenya, and Malawi, non-binary persons are protected from unequal
treatments under the discrimination-by-perception provisions of the Equality Act and other laws such
as employment statutes, hate crime and human rights laws in the United Kingdom (UK) (Equality Act
[EA], 2010; Gender Recognition Act [GRA], 2004). Gender re-assignment is legal under the law (EA,
2010, s. 7). The GRA (2004) guarantees unmitigated legal rights to transgender in UK. The Act gives
a transgender the right to obtain a Gender Recognition Certificate (GRC) that legally recognises the
preferred gender identity and alters the birth certificate in accordance with new gender preference.
(GRA, 2004, s. 9: 1). In Bostock v Clayton County (590 US 644, 2020), the US Supreme Court found
against discrimination of gay and trans workers at work places. The court held that persons of such
sexual inclinations are protected by federal civil rights laws. The historic judgment ends stigmatisation
of non-binary persons working in the military.

The courts are empowered to determine matters before them on the merits. The claims of
discrimination, breach of privacy, and inequality have been veritable grounds to project LGBTQ+
rights. To this end, where the claim to right of equality by a person of gender preference collides with
the private rights of another citizen, the court may decide otherwise. Thus, in Lee v Ashers Baking
Company Limited (2018), Lee, a queer space activist, challenged a Christian bakery which declined to
bake with inscription ‘support gay marriage’ after having paid for the cake. It was to be used at a gay
wedding ceremony. The bakery refused to deliver, apologised and opted to make refunds. The UK’s
Supreme Court held that the bakery owners had not refused to serve Lee because he was gay but because
they objected to promoting a message that they profoundly disagreed with. Similarly, in 303 Creative
LLC et al v Elemis et al (2023), the apex court deferred to a Christian web constructor who refused the
job of designing website to advertise same-sex weddings for reasons of religious convictions. The court
held that Lorie Smith, the web designer was protected under the First Amendment’s free speech
provisions to withhold her services from advocates of same-sex weddings. The judgment appears to
protect business owners who wish to refuse services to any persons on the basis of sexual identity and
could be extended to origin, colour and race. The decision is an invocation of religious liberty to license
discrimination. The Court of final appeal struck down the Colorado Civil Rights Law (Anti-
Discrimination Act) which compels businesses and corporations to accord gay couples equal treatments
as being in violation of the rights of free expression. The court reasoned that ‘forcing a web designer
to create expressive designs speaking messages with which the designer disagrees is against the First
Amendment (Schoen, 2019, pp. 1-34). Conversely, South Africa has liberalised and recognised sexual
minorities’ rights without limitations. The amendment of the Civil Union Act (2006), (Constitution of
Spain, 1978, art. 16) completely dismantled sodomy laws in the country. In Minister of Home Affairs
& Anor v. Fourie & Anor (2006), (Civil Union Act No. 17, 2006) the applicant challenged the Marriage
Act (s. 30) which defined marriage according to common law conception by recognising only
monogamous heterosexual marriages. The Constitutional Court of South Africa (CC) nullified Section
30 of the Marriage Act for being inconsistent with the Constitution and declared it unconstitutional.
Also, the CC had in the earlier case of National Coalition for Gay and Lesbian Equality & Anor v.
Minister of Justice & Ors (1998), (Marriage Act No. 25, 1961, § 30; Interpretation Act [Nigeria], § 18;
Same-Sex Marriage [Prohibition] Act [Nigeria], 2014, § 7) decreed all laws abolishing consensual
sexual relationships between men as unconstitutional, null and void.

CONCLUSION

This article has discussed the emergence of human rights in Africa with bias for the sexual
minorities. It is posited that the introduction of Buggery or Victorian laws disrupted the harmony and
tolerance that was enjoyed by every member of the African society, particularly in Nigeria, Kenya and
Malawi. The LGBTQ+ rights as currently constituted derive from customary international law which,
like other international instruments, are made subject to the constitution in Nigeria, and Kenya. Practice
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and construction of these sovereign constitutions strengthen the implementation of ‘moral laws’ that
derogate from sexual minority rights. Despite the constitutional provisions for non-discrimination in
these countries, specific laws such as the Criminal Code, Penal Code, SSMPA and case law have
evolved to neutralise the fundamental rights enabling non-binary persons to live their sexual and
reproductive lives to the fullest, and without intimidation. It is a fact that human rights are universal
and in this globalised era Nigeria, Kenya and Malawi cannot afford to sustain its morality statutes which
have been jettisoned in England from where they emanated.

Consequently, Nigeria, Kenya and Malawi should prioritise private rights of citizens and
expunge all laws inhibiting the full enjoyment of sexual liberties from their statute books as was the
case in USA and UK. The countries’ judiciaries should give broad interpretations to the constitutional
provisions on dignity of the human person, equality before the law, and the right to privacy in ways
that accommodate sexual minority freedoms. An independent judiciary would be a veritable mechanism
for statutory decriminalisation, upholding of treaty obligations, and inspiration for constitutional
amendments to make the freedom to non-discrimination and other liberties to all persons, including
persons of queer sexual preferences, realisable within the framework of international customary law
and human rights architecture. This is, however, without prejudice to the countries’ status as sovereign
states under the law of nations.
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